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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )S Responsive to communication(s) filed on 13 February 2007 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-48 is/are pending in the application. 

4a) Of the above claim(s) 20-22 and 38-48 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) [3 Claim(s) 1-19 and 23-37 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Election/Restrictions 

Applicant's election of the group I invention in the reply filed on February 13, 
2007 is acknowledged. Because applicant did not distinctly and specifically point out 
the supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Additionally, an election of species was made with regard to (A) a chlorite, 
sodium chlorite was elected, (B) an acid, lactic acid was elected and (C) a nitrogenous 
stabilizer, sulfamic acid was elected, in a further election, an aqueous solution was 
elected. 

Claims 20-22 and 38-48 are withdrawn from further consideration pursuant to 37 
CFR 1.142(b) as being drawn to a nonelected invention, there being no allowable 
generic or linking claim. Election was made without traverse in the reply filed on 
February 13, 2007. 

Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1 .48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 . 1 7(i). 

The examiner has required restriction between product and process claims. 
Where applicant elects claims directed to the product, and a product claim is 
subsequently found allowable, withdrawn process claims that depend from or otherwise 
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include all the limitations of the allowable product claim will be rejoined in accordance 
with the provisions of MPEP § 821 .04. Process claims that depend from or 
otherwise include all the limitations of the patentable product will be entered as a 
matter of right if the amendment is presented prior to final rejection or allowance, 
whichever is earlier. Amendments submitted after final rejection are governed by 37 
CFR 1.116; amendments submitted after allowance are governed by 37 CFR 1 .312. In 
the event of rejoinder, the requirement for restriction between the product claims and 
the rejoined process claims will be withdrawn, and the rejoined process claims will be 
fully examined for patentability in accordance with 37 CFR 1.104. Thus, to be allowable, 
the rejoined claims must meet all criteria for patentability including the requirements of 
35 U.S. C. 1 01 , 1 02, 1 03, and 1 1 2. Until an elected product claim is found allowable, an 
otherwise proper restriction requirement between product claims and process claims 
may be maintained. Withdrawn process claims that are not commensurate in scope with 
an allowed product claim will not be rejoined. See "Guidance on Treatment of Product 
and Process Claims in light of In re Ochiai, In re Brouwer and 35 U.S.C. § 103(b)," 1 184 
O.G. 86 (March 26, 1996). Additionally, in order to retain the right to rejoinder in 
accordance with the above policy, Applicant is advised that the process claims should 
be amended during prosecution either to maintain dependency on the product claims or 
to otherwise include the limitations of the product claims. Failure to do so may result 
in a loss of the right to rejoinder. 
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Further, note that the prohibition against double patenting rejections of 35 U.S.C. 
121 does not apply where the restriction requirement is withdrawn by the examiner 
before the patent issues. See MPEP § 804.01 . 



Claim Objections 

Claim 6 is objected to because of the following informalities: the word analine is 
misspelled. Since aniline is already present in the claim, it is unclear what is meant by 
the word analine. Appropriate correction is required. 

Claim 6 is objected to because of the following informalities: the word 
sulfonamide appears to be misspelled. Did you mean sulfonamide p (a pseudonym for 
sulfanilamide). If that is the case, it is duplicative of sulfanilamide that already appears 
in the claim. Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 26 is rejected under 35 U.S.C. 112, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one 
skilled in the relevant art that the inventor(s), at the time the application was filed, had 
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possession of the claimed invention. The claim recites a pH of below 5. The instant 
specification, while reciting that the pharmaceutical formulation is capable of providing a 
pH below 5, further states that the pH is generally from 1.5 to5 (page 7, lines 7-8). 
Since recitation of a "pH below 5" would include a range that is outside the lower limit, 
one skilled in the art would not consider the pH range of from 0 to 1 .4 supported by the 
original disclosure 

Accordingly, the limitation "a pH below 5" is viewed as new matter. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 6, 31 and 35 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claim 6 is rejected under 35 U.S.C. 112, second paragraph, as being incomplete 
for omitting essential structural cooperative relationships of elements, such omission 
amounting to a gap between the necessary structural connections. It is unclear what is 
meant by the word "sulfonamide". A sulfonamide (compound) is a compound that 
contains this group. The general formula is RS0 2 NH 2 , where R is some organic group. 
For example, "methanesulfonamide" is CH3SO2NH2. Any sulfonamide can be 
considered as derived from a sulfonic acid by replacing a hydroxyl group with an amine 
group. Since no guidance is provided in the specification as to what "sulfonamides" fall 
within the scope of the instantly claimed subject matter, the metes and bounds of the 
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term are not clear, making it impossible to ascertain with reasonable precision when 
that term is infringed and when it is not. 

Regarding claim 31 that recites the terms D&C, Ext. D&C, and FD&C approved 
dye, in line 2 of the claim, it is customary that the full name of the abbreviation be 
recited the first time the abbreviation is used in the claims. The meaning of every term 
used in a claim should be apparent from the prior art or from the specification and 
drawings at the time the application is filed. Applicants need not confine themselves to 
the terminology used in the prior art, but are required to make clear and precise the 
terms that are used to define the invention whereby the metes and bounds of the 
claimed invention can be ascertained. During patent examination, the pending claims 
must be given the broadest reasonable interpretation consistent with the specification. 
In re Morris, 127 F.3d 1048, 1054, 44 USPQ2d 1023, 1027 (Fed. Cir. 1997); In re 
Prater, 415 F.2d 1393, 162 USPQ 541 (CCPA 1969). 

The term "concentrated" in claim 35 is a relative term, which renders the claim 
indefinite. The term "concentrated" is not defined by the claim, the specification does 
not provide a standard for ascertaining the requisite degree, and one of ordinary skill in 
the art would not be reasonably apprised of the scope of the invention. Since no 
guidance is provided as to how "unconcentrated" or "dilute" an acid or chlorite can be 
and still fall within the scope of the instantly claimed subject matter as circumscribed by 
the term "concentrated", the metes and bounds of the term are not clear, making it 
impossible to ascertain with reasonable precision when that term is infringed and when 
it is not. 
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Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-6, 10-13, 17-19, 26-29, 33, 34 and 37 are rejected under 35 
U.S.C. 102(b) as being anticipated by Roozdar U.S. Patent No. 5,380,518 A. 

Roozdar teaches a two part disinfecting system comprising a first and second 
part to be mixed prior to use comprising a soluble chlorite salt in the first part (see 
abstract) such as sodium and potassium chlorite (column 3, lines 29-35; column 7, lines 
35-41) and an acidic part comprising, inter alia, lactic acid, and sulfamic acid and 
mixtures thereof (column 7, lines 42-63; claim 2). The pKa of the acid is about 2.1 
which is within the instantly claimed range of 2-5 (column 3, lines 46-49). The final pH 
of the disinfecting system when combined is below 5, and preferably less than about 1.8 
(column 6, lines 33-35; column 10, lines 1 1-15). Roozdar discloses a 1:1 ratio of a 
combination of the two part formula in the form of a liquid (aqueous solution)(see 
example 5, column 13, lines 11-44). It is noted that sulfamic acid is present, but it is not 
disclosed as being a "nitrogenous stabilizer. Further, although not explicitly stated, 
sulfamic acid is a primary amine. "Products of identical chemical composition (i.e. 
sulfamic acid) can not have mutually exclusive properties." A chemical composition and 
its properties are inseparable. Therefore, if the prior art teaches the identical chemical 
structure, the properties applicant discloses and/or claims (i.e. nitrogenous stabilization) 
are necessarily present. In re Spada, 911 F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. 
Cir. 1990). Regarding the Reduced Chlorite Demand Factor of 2 or greater, 3 or greater 
and 4 or greater, as noted in In re Best (195 USPQ 430 (CCPA 1977)), and In re 
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Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere recitation of newly-discovered 
function or property, inherently possessed by things in prior art, does not cause claims 
drawn to those things to distinguish over prior art. In such a situation, the burden is 
shifted to the applicant to prove that subject matter shown to be in prior art does not 
possess characteristic relied on where it has reason to believe that functional limitation 
asserted to be critical for establishing novelty in claimed subject matter may be inherent 
characteristic of prior art; whether rejection is based on "inherency" under 35 U.S.C. 
102, on "prima facie obviousness" under 35 U.S.C. 103, jointly or alternatively, burden 
of proof is same. 

Claims 1-6, 10-13, 34 and 37 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Pastore U.S. Patent No. 6,071,483 A. 

Pastore teaches a chlorine dioxide solution that is made with a two-chambered 
vessel (column 6, line 39 to column 7, line 15) with a chlorite such as sodium chlorite 
and potassium chlorite, with sodium chlorite being particularly preferred (column 4, lines 
48-57). Disclosed is an organic acid such as lactic acid and inorganic acid such as 
sulfamic acid and mixtures thereof (column 4, line 61 to column 5, line 8). These agents 
are disclosed to be in aqueous solution (see examples 1-8). It is noted that sulfamic 
acid is present, but it is not disclosed as being a "nitrogenous stabilizer. Further, 
although not explicitly stated, sulfamic acid is a primary amine. "Products of identical 
chemical composition (i.e. sulfamic acid) can not have mutually exclusive properties." A 
chemical composition and its properties are inseparable. Therefore, if the prior art 
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teaches the identical chemical structure, the properties applicant discloses and/or 
claims (i.e. nitrogenous stabilization) are necessarily present. In re Spada, 91 1 F.2d 
705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 1990). Regarding the Reduced Chlorite 
Demand Factor of 2 or greater, 3 or greater and 4 or greater, as noted in In re Best (1 95 
USPQ 430 (CCPA 1977)), and In re Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere 
recitation of newly-discovered function or property, inherently possessed by things in 
prior art, does not cause claims drawn to those things to distinguish over prior art. In 
such a situation, the burden is shifted to the applicant to prove that subject matter 
shown to be in prior art does not possess characteristic relied on where it has reason to 
believe that functional limitation asserted to be critical for establishing novelty in claimed 
subject matter may be inherent characteristic of prior art; whether rejection is based on 
"inherency" under 35 U.S.C. 102, on "prima facie obviousness" under 35 U.S.C. 103, 
jointly or alternatively, burden of proof is same. 

Claims 1-6, 10-13, 18, 19 and 26-37 rejected under 35 U.S.C. 102(b) as being 
anticipated by Richter et al. U.S. Patent No. 6,379,685 B1. 

Richter et al. teach an admixture comprised of two cooperative parts, the first 
part of major or equal proportion having an aqueous mixture of an acid and the second 
part of equal or minor proportion of an alkali metal chlorite wherein they are mixed for 
an immediate application as soon as needed (column 7, line 64 to column 8, line 50). 
Preferred acids include organic and inorganic acids such as lactic acid, sulfonic acids 
and mixtures thereof (column 9, line 64 to column 10, line 6). Preferred chlorine release 
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compounds are alkaline earth chlorinated derivatives, such as sodium chlorite (column 
6, lines 21-29). It is noted that sulfamic acid is present, but it is not disclosed as being a 
"nitrogenous stabilizer Further, although not explicitly stated, sulfamic acid is a primary 
amine. "Products of identical chemical composition (i.e. sulfamic acid) can not have 
mutually exclusive properties." A chemical composition and its properties are 
inseparable. Therefore, if the prior art teaches the identical chemical structure, the 
properties applicant discloses and/or claims (i.e. nitrogenous stabilization) are 
necessarily present. In re Spada, 911 F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 
1990). Regarding the Reduced Chlorite Demand Factor of 2 or greater, 3 or greater 
and 4 or greater, as noted in In re Best (195 USPQ 430 (CCPA 1977)), and In re 
Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere recitation of newly-discovered 
function or property, inherently possessed by things in prior art, does not cause claims 
drawn to those things to distinguish over prior art. In such a situation, the burden is 
shifted to the applicant to prove that subject matter shown to be in prior art does not 
possess characteristic relied on where it has reason to believe that functional limitation 
asserted to be critical for establishing novelty in claimed subject matter may be inherent 
characteristic of prior art; whether rejection is based on "inherency" under 35 U.S.C. 
102, on "prima facie obviousness" under 35 U.S.C. 103, jointly or alternatively, burden 
of proof is same. Richter et al. disclose that a pH of greater than 5 is unacceptable 
because it reduces the effeciency of the composition and a pH of less than 1 is 
unacceptable because it can result in substantial irritation (column 9, lines 50-63; 
column 12, lines 61-63). The optional addition of a chromophore, dye or pigment 
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(oxidizible colorant) is disclosed (see column 9, lines 12-21; Examples lll-V, and X-XIV). 
See, inter alia, example IV, column 20, wherein the pigment is in the second part (acidic 
portion). As noted above the two portions are mixed in equal parts (column 7, line 64 to 
column 8, line 60). A solid formulation is contemplated in column 8, line 21. Further 
thickening and film forming agents are disclosed throughout, such as column 1 1 , line 16 
to column 12, line 34. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 
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under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 7-9, 14-17 and 23-25 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Richter et al. U.S. Patent No. 6,379,685 B1 . 
Richter et al. teach an admixture comprised of two cooperative parts, the first part of 
major or equal proportion having an aqueous mixture of an acid and the second part of 
equal or minor proportion of an alkali metal chlorite wherein they are mixed for an 
immediate application as soon as needed (column 7, line 64 to column 8, line 50). 
Preferred acids include organic and inorganic acids such as lactic acid, sulfonic acids 
and mixtures thereof (column 9, line 64 to column 10, line 6). Preferred chlorine release 
compounds are alkaline earth chlorinated derivatives, such as sodium chlorite (column 
6, lines 21-29). The claimed concentration of the nitrogenous stabilizer (sulfamic acid) 
when the first and second parts are combined is 0.001 % to about 20% by weight. 
Richter et al. does not teach a specific amount of "nitrogenous stabilizer", however the 
presence of sulfamic acid is disclosed. Ranges of the amount of acidulant and/or 
antimicrobial are disclosed as from 1%-12 wt % (column 17, lines 55-60) which is 
encompassed the claimed amounts of from .001% to about 20%. One skilled in the art 
would have been motivated to prepare additional useful compositions of the ranges 
taught by the prior art. While the reference is silent regarding some % ratios, the 
difference in concentration will not support the patentability of subject matter 
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encompassed by the prior art unless there is evidence indicating such concentration is 
critical. When the general conditions are disclosed in the prior art, it is not inventive to 
discover the optimum or workable ranges by routine experimentation. In re Aller, 220 
F.2d 45, 105 USPQ 233, 235 (CCPA 1955). In the absence of any criticality and/or 
unexpected results of the additional ranges claimed, the instant invention is considered 
obvious. Regarding the amount of chlorite present when combined with the second 
part, the reference is silent in this aspect, but discloses the amounts of the acid/chlorite 
combined. These amounts partially overlap and encompass the claimed amount of 
0.005% to about 3%. One skilled in the art would have been motivated to prepare 
additional useful compositions of the ranges taught by the prior art. While the reference 
is silent regarding some % ratios, the difference in concentration will not support the 
patentability of subject matter encompassed by the prior art unless there is evidence 
indicating such concentration is critical. When the general conditions are disclosed in 
the prior art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation. In re Aller, 220 F.2d 45, 105 USPQ 233, 235 (CCPA 1955). In the 
absence of any criticality and/or unexpected results of the additional ranges claimed, 
the instant invention is considered obvious. Regarding the amount of acid present in 
the second part such that, when combined with the first part, it is present in a 
concentration of 0.1 % to about 10 % by weight, Richter et al. does not teach the 
combined percentage specifically however, the ranges of the amount of acidulant and/or 
antimicrobial are disclosed as from 1%-12 wt % (column 17, lines 55-60). This partially 
overlaps the claimed range. One skilled in the art would have been motivated to 
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prepare additional useful compositions of the ranges taught by the prior art. While the 
reference is silent regarding some % ratios, the difference in concentration will not 
support the patentability of subject matter encompassed by the prior art unless there is 
evidence indicating such concentration is critical. When the general conditions are 
disclosed in the prior art, it is not inventive to discover the optimum or workable ranges 
by routine experimentation. In re Aller, 220 F.2d 45, 105 USPQ 233, 235 (CCPA 1955). 
In the absence of any criticality and/or unexpected results of the additional ranges 
claimed, the instant invention is considered obvious. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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Claims 1-37 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-33 of U.S. Patent No. 6,916,493. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the instant and conflicting claims recite substantially the same 
subject matter, differing only in the description of the particular components claimed. 
For instance, instant claim 1 requires a nitrogenous stabilizer, however, it is noted that 
the nitrogenous stabilizer of instant claims 1 and 5, in some cases, is the same as the 
inorganic acid of conflicting claims 21 and 22. None of the instant claims recite the 
inclusion of an alpha olefin sulfonate, but instant claims 1-37 are broadly inclusive 
thereof because of the broad claim language "comprising". It would have been obvious 
to anyone of ordinary skill in the art that the claims overlapped in scope in this manner. 
One skilled in the art would have been motivated to have interpreted the claims as 
broadly as is reasonable, and in doing so recognize that they are coextensive in scope 
and thus the proper subject of an obviousness-type double patenting rejection as 
outlined by In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

Claims 1-37 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-43 of U.S. Patent No. 6,524,624. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the instant and conflicting claims recite substantially the same 
subject matter, differing only in the description of the particular components claimed. 
For instance, instant claim 1 requires a nitrogenous stabilizer, however, it is noted that 
the nitrogenous stabilizer of instant claims 1 and 5, in some cases, is the same as the 
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inorganic acid of conflicting claims 21 and 22. None of the instant claims recite the 
inclusion of an alpha olefin sulfonate, but instant claims 1-37 are broadly inclusive 
thereof because of the broad claim language "comprising". It would have been obvious 
to anyone of ordinary skill in the art that the claims overlapped in scope in this manner. 
One skilled in the art would have been motivated to have interpreted the claims as 
broadly as is reasonable, and in doing so recognize that they are coextensive in scope 
and thus the proper subject of an obviousness-type double patenting rejection as 
outlined by In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

Thus the claims fail to patentably distinguish over the state of the art as 
represented by the cited references. 

Accordingly, for the above reasons, the claims are deemed properly 
rejected and none are allowed. 

Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Donna Jagoe whose telephone number is (571) 272- 
0576. The examiner can normally be reached on Monday through Thursday from 9:00 
A.M. -3:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel can be reached on (571) 272-0718. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Donna Jagoe 
Patent Examiner 
Art Unit 1614 




June 11,2007 



